BREVARD COUNTY
BOARD OF COUNTY COMMISSIONERS

CONTRACT REVIEW AND APPROVAL FORM

SECTION | - GENERAL INFORMATION

1. Contractor: N/A 2. Amount: 0.00

3. Fund/Account #: N/A 4. Department Name: Public Works

5. Contract Description: Assignment of Right-of-Way Use Agreement re: Viera Town Center
6. Contract Monitor: Jeanette Scott 8. Contract Type:

7. Dept/Office Director: Marc Bernath, Public Works Director USE AGREEMENT

9. Type of Procurement: QOther

SECTION Il - REVIEW AND APPROVAL TO ADVERTISE

APPROVAL
COUNTY OFFICE YES NO SIGNATURE
User Agency D D
Purchasing D D
Risk Management D D
County Attorney D D

SECTION Ill - CONTRACTS MANAGEMENT DATABASE CHECKLIST

APPROVAL
COUNTY OFFICE YES NO SIGNATURE
User Agency D Thomas-Wood, Tammy
Purchasing I:I D
Risk Management ] Lairsey, Matt Qoo inlorins ito
County Attorney ] Brewer, Jad et 20380708 08 e84 “oao0

SECTION IV - CONTRACTS MANAGEMENT DATABASE CHECKLIST

CM DATABASE REQUIRED FIELDS

Com

lete v

O

Department Information

Department

Program

Contact Name

Cost Center, Fund, and G/L Account

Vendor Information (SAP Vendor #)

Confract Status, Title, Type, and Amount

Storage Location (SAP)

Contract Approval Date, Effective Date, and Expiration Date

Contract Absolute End Date (No Additional Renewals/Extensions)

Material Group

Contract Documents Uploaded in CM database (Contract Form with County Attorney/ Risk
Management/ Purchasing Approval; Signed/Executed Contract)

"Right To Audit" Clause Included in Confract

Monitored items: Uploaded to database (Insurance, Bonds, etc.)
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ASSIGNMENT AND ASSUMPTION
OF
RIGHT OF WAY USE AGREEMENT
(Viera Town Center Merchants Association)

THIS ASSIGNMENT AND ASSUMPTION OF RIGHT OF WAY USE AGREEMENT (this
“Assignment”) is dated as of June 18, 2020 (the “Effective Date™) and is between THE VIERA
COMPANY, a Florida corporation (“Assignor”), as assignor, and VIERA TOWN CENTER
MERCHANTS ASSOCIATION, INC,, a Florida not-for-profit corporation (“Assignee™), as assignee.

RECITALS

A. Assignor and the Brevard County, Florida, a political subdivision of the State of Florida
(the “County”) entered into that certain Amended and Restated Right of Way Use Agreement dated January
7, 2020 relating to Assignor’s installation of landscaping, signage, hardscape, irrigation, traffic control
devices (excluding traffic signals), and/or other related improvements along public right-of-ways of Town
Center Avenue and Rodina Drive in Viera, Florida, with a copy of that agreement attached hereto as Exltibit
A and incorporated herein by this reference (the “Agreement”); and

B. Assignor has completed the installation of the improvements to be installed by Assignor
under the Agreement, and now desires to assign its rights, duties, and obligations arising from and afier the
Effective Date under the Agreement to Assignee as intended under the Agreement,

Now, therefore, in consideration of Ten and 00/100 Dollars ($10.00), the mutual covenants and
agreements hereinafter set forth, and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged and accepted by Assignor and Assignee, Assignor and Assignee hereby
agree as follows:

I. Recitals. The above recitals are true and correct and incorporated into this assignment by
this reference.

2. Assignment and Assumption. Assignor hereby assigns to Assignee all of Assignor’s rights
and inferest under the Agreement to Assignee that arise from and after the Effective Date. Further, Assignor
hereby delegates to Assignee all of Assignor’s duties and obligations under the Agreement that arise from
and after the Effective Date. Assignee hereby accepts the above-referenced assignment of rights and
delegation of duties and obligations of Assignor under the Agreement and assumes all of the rights, duties,
and obligations of Assignor under the Agreement that arise from and after the Effective Date. The
foregoing assignment and delegation by Assignor to Assignee is in accordance with Section 13 of the
Agreement. By its joinder in the execution of this Assigment, the County hereby consents to such
assignment and delegation by Assignor to Assignee.

3. Notices. Each notice, request, demand, and other communication delivered by a party
under the Agreement to Assignee, as assignee of the Agreement, shall be addressed to Assignee at the
following address unless otherwise advised by Assignee in writing:

Viera Town Center Merchants Association, Inc.
Attention: Ms. Eva Rey, President
7380 Murrell Road, Suite 201
Viera, FL 32940

4. Partial Invalidity. If any term or provision of this Assignment or the application thereof to
any persons or circumstances shall, to any extent, be invalid or unenforceable, the remainder of this
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Assignment or the application of such term or provision to persons or circumstances other than those as to
which it is held invalid or unenforceable shall not be affected thereby, and each term and provision of this
Assignment shall be valid and enforceable to the fullest extent permitted by applicable law.

5. Governing Law; Submission to Jurisdiction. This Assignment shall be governed by, and
construed in accordance with, the law of the State of Florida applicable to contracts made within and to be
performed within the State of Florida. The parties hereto agree to submit to personal jurisdiction in the State
of Florida in any action or proceeding arising out of this Assignment and, in furtherance of such agreement,
the parties hereby agree and consent that without limiting other methods of obtaining jurisdiction, personal
jurisdiction over the parties in any such action or proceeding may be obtained within or without the
jurisdiction of any court located in the State of Florida. In the event of any action to enforce the terms of
this Assignment, each party shall bear its own attorney’s fees and any trial shall be a non-jury trial.

6. Counterparts. This Assignment may be executed in any number of counterparts, each of
which shall be deemed to be an original, but all of which together shall constitute one and the same
instrument. Any counterpart delivered by electronic transmission shall be deemed an original counterpart
from the sending party.

IN WITNESS WHEREOF, Assignor and Assignee have signed this Assignment as of the date set
forth on the first page of this Assignment:

WITNESSES: ASSIGNOR:
w 2. uILoon THE VIERA COMPANY,
Name: Benjamin E. Wilson a Florida corporation
CQ’\QJ\.QM A, %pa/y-a;ﬂﬂ)l_ By: X % %Q
Name: Charlene R/Spangler Name: Todd J. Pokrywa

Title: President
Date: "Sune | ?! K200

STATE OF FLORIDA )
)
COUNTY OF BREVARD )

The foregoing instrument was acknowledged before me by _'/physical presence or ___ online
notarization this 1% day of June 2020 by TODD J. POKRYWA as PRESIDENT of THE VIERA

COMPANY, a Florida corporation, on behalf of the corporation. He is personally kjiwn to me.

(UosQene X

Print Name: Charl mc/R < Soan‘i'i les
Notary Public, State of Florida
Commission No.: (o 24 2 >

My Commission Expires: le [ 3 / WA3

5§ My Comm. Expires Jun 3, 2023 |f
Bonded through National Notary ssn. ,.:f‘

(SIGNATURE OF ASSIGNEE IS ON THE FOLLOWING PAGE.)



WITNESSES: ASSIGNEE:

w ¢. wleon~ VIERA TOWN CENTER MERCHANTS

ASSOCIATION, INC.,
Name: Benjamin E. Wilson a I'lorida not-for-profit corporation
/ = e
O\MQO’KL&Z . g‘{)ﬁ/w:)(@l)\- By ('/{’ I/ ) (RS 'f“\LLl -
Name:Charlene R. Spangler "~ Name:; Eva M. Rey ¥ ok

Title: President
Date: (v / | & / 2.0

STATE OF FLORIDA )

)
COUNTY OF BREVARD )

The foregoing instrument was acknowledged before me by \"physical presence or  online
notarization this l% day of June 2020 by EVA M. REY, as PRESIDENT of VIERA TOWN CENTER
MERCHANTS ASSOCIATION, INC., a Florida not-for-profit corporation, on behalf of the corporation.
She (jis personally known to me or (__ ) has produced a Florida Driver’s License as proof of

identification.
@M—Q&\L <. M

Print Name: L har [éne. I—/\)KOQ'HQ{Q/_
Notary Public, State of Florida
Commission No.: &G 244D

My Commission Expires: o [ 3[2027

_ CHARLENER. SPANGLER |
\¢2 Notary Public - State of Florida
Commission # GG 341423 |

Wiy,
‘\\ga»‘“ Uy
<




JOINDER

The County hereby joins in the execution of this Assignment for the purposes of consenting to the
terms and conditions of this Assignment.

ATTEST: COUNTY:

BOARD OF COUNTY COMMISSIONERS
OF BREVARD COUNTY FLORIDA,

Scott Ellis, Clerk
By: Bryan Andrew Lober, Chair

Approved as to legal form and content:
As approved by the Board on: _July 21, 2020

Assistant County Attorney



Exhibit A

The Agreement

Fishared\COMMUNITY MANAGEMENT\County Right of Way Use Agreements\Assigninent to Viera Town
Center Merchants Association (June 2020).docx




AMENDED AND RESTATED RIGHT-OF-WAY USE AGREEMENT
(Viera Town Center)

This Amended and Fiss,\tated Right-Of-Way Use Agreement (this “Agreement”), made and

entered into this & day of _~dat\uval v 2020 by and between Brevard County,
Florida, a political subhdivision of the State of Floridé (the “County”), and The Viera Company, a
Florida carporation (the “The Viera Company”), whase principal address is 7380 Murrell Road,

Suite 201, Viera, Florida 32940.

RECITALS

Whereas, the public right-of-way(s) within the Viera Town Center set forth in
Attachment “A” attached hereto and incorporated herein by this reference (the “Public Right-
of-Way”) has/have been dedicated to Brevard County, Florida;

Whereas, The Viera Company desires to improve the Public Right-of-Way by installing
improvements, which may consist of, but are not limited to, improvements for landscaping,
signage, hardscape, irrigation, traffic control devices (excluding traffic signals), and/or other
related improvements pursuant to plans and specifications approved by the County and further

described below;

Whereas, the County pursuant to the authority set forth in Section 125.01, Florida
Statutes, may allow the use of a public right-of-way for purposes which do not conflict with the
interests of the public or are in the interests of the public;

Whereas, the County has determined that use of the Public Right-of-Way by The Viera
Company for the installation, operation, maintenance, repair and improvement of such
Improvements to the Public Right-of-Way pursuant to this Agreement promotes the public

interest; and

Whereas, the County and The Viera Company desire to enter into this Agreement to
fully amend, restate, and supersede that certain Right of Way Use Agreement (Viera Town
Center) entered into by the County and The Viera Company on February 20, 2018.

Now therefore, in consideration of the covenants herein contained, it is mutually agreed
between the parties as follows:

1. Recitals
The above recitals are true and correct and incorporated into this Agreement by this reference.

2 Definitions
The following terms used in this Agreement shall have the meaning given to such terms below:

a) Agreement: shall mean this Right-of-Way Use Agreement (Viera Town Center).




b} Assoclation: shall mean Viera Town Center Merchants Associatlon, inc., a Florida not-
for-profit corporation , as more particularly described in that certain Declaration of
Covenants, Conditions, Easements, Reservations and Restrictions for Viera Town Center
District recorded on December 29, 2016 in Official Records Baok 7788, Page 438, of the
Public Records of Brevard County, Florida, as may be amended from time to time, to which
The Viera Company elects to assign its rights, and delegates its duties and obligations to,
under this Agreement as permitted under Paragraph 13 of this Agreement.

¢) County: shall mean Brevard County, Florida, a political subdivision of the State of
Florida.

d} Desighated Premises: shall mean that portion of the Public Right-of-Way more
particularly described in Attachment “A” attached hereto and incorporated herein by this
reference, where the lmprovements will be installed and maintained, with the Designated
Premises to be more particularly described in the Plans as approved by the County.

e) Impravements; shall mean those certain improvements instalied or to be installed by
The Viera Company within the Designated Premises ih accordance with the Plans and
maintained by The Viera Company in accordance with the provisfons of this Agreement as
approved by the County pursuant to any Right-af-Way Permit issued by the County.

f) Plans: shall mean those certain plans for the construction and installation of
improvements which have heen approved by The Viera Company and the County as part of

a Right-of-Way Permit,

g) Prompt or Promptly: For purposes of Paragraph 8, the term “promptly” shall mean ho
later than fourteen days after The Viera Company receives written notice of the need for
maintenance, repalrs, or replacements to the applicable Improvements {as may be
extended on a day-by-day basis far acts of force majeure beyond The Viera Company’s
control); however, to the extent such maintenance, repairs, or replacements cannot
reasonahly be completed within fourteen days, the term “promptly” shall mean The Viera
Company shall commence such malntenance, repairs, or replacements within such initial
fourteen day period and shail diligently work to complete such maintenance, repairs, or
replacements. For purposes of Paragraph 10, the term “promptly” or “prompt” shall mean
no later than fourteen days after The Viera Company receives actual notice of the existence
of a hazardous condition, or a condition In need of maintenance as required hereunder, at

the Designated Premises.

h} Public Right-of-Way: shall have the meaning given to such term In the second recital set
forth above.
i) Right-of-Way Permit: shall mean the official written approval to begin construction or

Installation of Improvements according to the application, plans, specifications and
conditions approved by the County.

i} The Viiera Company: shall mean The Viera Company, a Florida corporation.
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3. Construction and Maintenance of Property

During the term of this Agreement, The Viera Company hereby agrees to construct and
maintain the improvements within the Designated Premises in the manner described in this
Agreement and as permitted by the County. Improvements shall be constructed and installed
in such a manner so as to not cause damage to or interfere with any County impravements or
facilitles, Any such damage to County improvements or faciiities shall be remedied immediately

at no cost to the County,

4, Term
The initfal term of this Agreement shall be twenty years commencing with the date of the

execution of this Agreement by the County and The Viera Company, and shall thereafter be
automatically renewed annually unless terminated by either party, in accordance with

Paragraph 15 Termination herein.

5. Use of Designated Premises

During the term of this Agreement, The Viera Company shalt use the Dasignated Premises only
for construction and installation of the Improvements and related maintenance thereto, Itis
hereby mutually agreed and understood that the use of any structure, improvement or facility
now or hereafter located on the Desighated Premises as part of the improvements shall be for
decorative or informational purposes only and not for human occupancy, nor shall such
Improvements create traffic hazards. it is specifically agreed and understoad that the use
herein set forth for the Improvements upon the Designated Premises shall be the only use
consented to by the County, and that failure to comply with this provision shall be considered a
material breach of this Agreement, whereupon the Caunty shall be entitled to immediately

terminate this Apreement.

6. Improvements
All Improvements permitted and installed upon the Designated Premises by The Viera Company

shall be maintained by The Viera Company on the Designated Premises during the term of this
Agreement in accordance with this Agreement and any County issued Right-of-Way Permit. ki is
herehy agreed and understood that any Improvements placed on or constructed on the
Designated Premises and permanently attached thereto, shall remain the property of The Viera
Company and that The Viera Company retains the right to remove such improvement within
sixty days of the date of termination of this Agreement, whether by breach or by expiration of
its natural term. In the event such impravements are not removed within sixty days of
termination, the Improvements shall become the property of the County, and the County may
remove the Improvemants. To the extent the County elects to remove any such Improvements,
The Viera Company shall reimburse the County for the cost of removal within thirty days of

receipt of an involce for such removal expenses.

7. Utilities
The Viera Company shall pay all charges for electrical service and other utility services supplied

1o The Viera Cornpany at the Designated Premises for the Improvements during the term of this
Agreement.




8. Repairs and Maintenance

Durlng the term of this Agreement, The Viera Company shall, at its own expense, maintain the
Designated Premises and all Improvements on the Designated Premises in accordance with this
Agreement, any County issued Right-of-Way Permit and all applicable County and Florida
Department of Transportation current maintenance and safety requirements and as updated
and make all necessary repairs and replacements to the Designated Premises and/or the
Improvements. Such maintenance, repairs and replacements shall be made promptly as and
when necessary, Notification of the need for such repair and/or maintenance may he given fo
The Viera Company by written or electronic communication.

9, Iliegal, Unlawful or Improper Use

The Viera Company shall make no unlawful, improper, immoral ar offensive use of the
Designated Premises, nor will The Vlera Company use the Designated Premises or allow use of
the Designated Premises for any purpases other than that hereinabaove set forth. Failure of The
Viera Company to comply with this provision shall be considered a material default under this
Agreement. In the event any of the Improvements are deemed a traffic safety hazard by the
County or the Florida Department of Transportation, such use shall be deemed an impgroper use
and this Agreement shall be subject to Immediate termination.

10. Indemnification and Insurance

Except where limited by faw, The Viera Company agrees that it will indemnify and save
harmiess the County from any and ali liability, claims, damages, expenses, proceedings and
causes of action of every kind and nature arising out of or connected with the use, occupation,
management or control of the Desighated Premises or any of the iImprovements thereon ar any
equipment or fixtures used in connection with the Desighated Premises by The Viera Company
or its employees or independent contractors. The Viera Company agrees that it will, at its awn
expense, defend any and all actions, suits or proceedings which may be brought against the
County in connection with The Viera Company's use of the Designated Premises pursuant to
this Agreement and that it will satisfy, pay and discharge any and all judgments that may be
entered against the County in any such action or proceedings. The Viera Company shall include
iv any contract for work upon o tnvolving the Desighated Premises that the contractor shall
indemnify and hold harmless the County from liabilities, damages, fosses and casts, including
hut not limited to attorney's fees, to the extent caused by the negligence, recklessness, or
intentional wrongful misconduct of the contractor and persons employed or utilized by the
contractor in the performance of the contract. The parties aclnowledge specific consideration

has been exchanged for the provision,

The Viera Company further agrees to provide and maintain at all times during the term of this
Agreement, without cost or expense to the County, policies of General Liabllity Insurance
Insuring The Viera Company against any and all claims, demands or causes of action whatsoever
for injuries received and damages to property in connection with the use, oceupation,
management and control of the Designated Premises and the Improvements thereon. Such
policies of insurance shall insure The Viera Company in an amount not less than one million
dollars to cover any and all claims arising In connection with any one partlcular accident or
occurrence, A certificate of such insurance policies shall be filed with the Public Works
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Department, 2725 Judge Fran Jamieson Way, Bldg. A. 201, Viera, Florida, 32940, within ten days
of the date of execution of this Agreement by The Viera Company and the County and annually
upon Insurance renewal. The County shall be named as an additional insured on the palicy that
The Viera Company secures and endorsed with a provision that entitles the County to thirty
days written notice from the insurer of any change or cancellation in said paolicies,

The Viera Company shall also be required to include in any contract for wark upon or involving
tha Designhated Premises that the contractor is required to maintain, without cost or expense to
the County, the following types of insurance. The policy limits required are to be considered

minimum amounts:

e General Liabillty Insurance in an amount not less than one million dollars combined
single Hmit far each occurrence and to include coverage for Explosion, Collapse,

Underground (XCU} hazards.
e  Warkers' Compensation insurance (for skatutory limits) as required by Flarida Statutes,

Chapter 440.

Nothing tontalned in this Agreement shall be construed as a walver of County’s right to the
protections of and/or caps on damages afforded by sovereign mmunity under Section 768.28,
Florida Statutes, or other limitations imposed on the County's potential liability under state or

federal law.

The Viera Company shall notify the County promptly in writing of any hazardous condition
existing on or about the Designated Premises.

Al Improvements or personal property constructed or placed an ar about the Designated
Premises by The Viera Company or its employees or independent contractors shall be at the risk
of The Viera Company, and the County shall nat be liable for any damage or loss to any
Improvements or personal property focated thereon for any cause whatsoever. The Viera
Company agrees and understands that the County does not and shall not carry liability, theft, or
fire insurance on any of said items or facilitles to cover The Viera Company’s interests therein.
At the time of execution of this Agreement, any existing Improvements instalied on the
Designated Premises will be the maintenance responsibility of The Viera Company. In the event
any pre-existing improvements causes damage to County property, to include but nat timited
to, sidewalk/roadway/curb and gutter/drainage inlets, The Viera Company will be responsible
for prompt repalr to such County property. If The Viera Company fails to promptly repair the
damage, The Viera Company wHl pay the County all costs incurred by the County to repalr the

damage.

11. Right of Entry
It is expressly stipulated that this Agreement is a license for permissive use only and that the

construction within and/or upon public property pursuant to this Agreement shall not operate
to create or vest any property right in said holder. This Agreement does not relleve The Viera
Company of local or other jurisdictional requirements. The County or its agents may enter in
and on the Designated Premises at any time for any purpose, including inspecting such property
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ar performing other duties of the County as are required by law or by the terms of this
Agreement.

12, Compliance with Statutes

The Viera Company shall promptly execute and comply with all statutes, ordinances, rules,
regulations, and requirements of all local, state and federal governmental bodies applicable to
the Designated Premises for the correction, preventlon and abatement of nuisances or other
grievances in, upon, or connected with the Designated Premises during the term of the

Agreement.

13. Binding Effect; Assignability

This Agreement will inure to the benefit of and will be hinding upon the parties hereto and
thelr respective successors and assigns. Except as otherwise provided herein below, The Viera
Company shall not assign this Agreement or any portion thereof of The Viera Company's rights,
ahligations, or duties hereunder to any party without the prior written consent of the County.
However, the County and The Viera Company acknowledge that upon completing the initial
installation of the Improvements upon a particular Public Right-of-Way, It is intended that all of
the rights, obligations and duties of The Viera Company under this Agreement relating to the
Improvements on that Public Right-of-Way will be assigned by The Viera Company to the
Association, as to be determined by The Viera Company in its sole and absolute discretion, but
subject to the County’s written consent. Any such asslgnments shall be by a written instrument
executed with the formality of a deed on behalf of The Viera Company assighing such rights,
abligations and duties to the assignee, and on behalf of the assignee assuming such rights,
ohligations and duties. Such assignments shall also set forth the address of the assignee for
purposes of recelving notices under this Agreement in accordance with Paragraph 16 herein
helow. Upon the execution of such assignments by The Viera Company, the assignee, and the
County, and its delivery to the County, the County agrees that The Viera Company shall be
released from all abligations and duties hereunder as to the assigned obligations and duties and
that the County shall thereafter look solely to the applicable assignee for the performance of

such obligations and duties.

14, Independent Contractor

The Viera Company shall perform the services under this Agreement as an independent
contractor and nothing hereln shail be construed to be inconsistent with this relationship or
status. Nothing in the Agreament shall be interpreted or construed to male The Viera Company

or any of its agents or employees to be the agent, employee or representative of the County,

15, Termination
This Agreement may be terminated with or without cause by either party upon sixty days'

written notice thereof to the ather party; provided, however, that upon termination, The Viera
Company of, if this Agreement or any portion thereof has been assigned as permitted
hereunder, then the applicable assignees of this Agreement, shall, at the request of the County,
remove all Improvements to the Designated Premises, or, in the alternative, reimburse the
County for the cost of such removal. In the event this Agreement is terminated and the County
assumes ownership of the improvements within the Public Right-of-Way, the County does not
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assume maintenance responsibllity unless expressly provided in writing. Any maintenance
performed by the County will not constitute an assumption of maintenance responsibility as
may be otherwise assigned by Florida Statute or County Code.

16. Notice; Notice of Breach
Notice under this Agreement shall be given to the County at the office of the County Manager,

2725 Judge Fran Jamieson Way, Bidg. C, Viera, Florida 32940 with a copy to the Public Works
Department, 2725 ludge Fran lamieson Way, Bldg. A, 201, Viera, Florida 32940. Notice under
this Agreement shall be given to The Viera Company at 7380 Murrell Road, Suite 201, Viera,
Florida 32940 or by email to brenton.albertson@duda.com and vierategal@duda.com.

In the event the County determines The Viera Company or any assignee has breached any term
or provision of this Agreement, the County shall provide written notice of such breach to
breaching party and the breaching party shall have thirty days after receipt of such notice to
cure such breach or, if such breach is of a nature that it cannot reasonable be cured within such
thirty day perlod, then the breaching party shall have such longer period to cure the breach as
Is reasonably necessary provided, however, that if the breaching party commences reasonable
action to remedy the breach within such thirty day period and dlligently and continuausly
prosecutes such remedy to completion so that such breach is curad in a timely manner.

17.  Right to Audit Records

In the performance of this Agreement, The Viera Company and any assignee shall respectively
keep books, records and accounts of all activities refated to the Agreerient, in compliance with
generally accepted accounting procedures. Books, records and accounts related only to the
performance of this Agreement {and no other books, records, and accounts of The Viera
Company or any assighee) shall be open to Inspection during regular business hours by an
authorized representative of the County upon written natice to The Viera Company or any
assignee hot less than five business days advance notice and shall be respectively retained by
The Viera Company and each assignee for a period of five years after termination of this
Agreement. All boaks, records and accounts related to the performance of this Agreement
shall be subject to the applicable provisions of the Florida Public Records Act, Chapter 119,
Florida Statutes. All records or documents created by The Viera Company or any assignee or
provided to The Viera Company or any assignee under the terms of this Agreement, are public
records and The Viera Company and any assignee agree to comply with any request for such
public records or documents made in accordance with Section 119.07, Florida Statutes.

18. Waiver
The waiver by the County of any of The Viera Company’s or any assignee’s respective
obligations or duties under this Agreement shall not constltute a walver of any other respactive

obligation or duty of The Viera Company or any assignee under this Agreement.

19. Entirety and Modifications
This Agreement fully amends, restates, and supersedes that certain Right of Way Use

Agreement (Viera Town Center} entered into by the County and The Viera Company an
February 20, 2018, This Agreement represents the understanding between the parties in its
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entirety as to the subject matter of this Agreemeant and no othet agreements, either oral oy
written, exist between the County and The Viera Company as to the subject matter of this
Agreement. This Agreement may only be amended, supplemented or canceled by a written
instrument duly executed by the partles hereto, except as otherwise provided hereln,
Attachment “A”, which is intended to set forth the Designated Premises of this Agreement, may
be modified as Improvements are approved pursuant to the terms of this Agreement. This
Agreement is solely for the benefit of the formal parties to this Agreement and no right or
cause of action shall accrue by reason hereof to or for the benefit of any third party not a

formal party hereto,

20. Severability
If any provision of this Agreement is held by a court of competent jurisdiction to be invalid,

void or otherwise unenforceable, the remaining provisions shall nevertheless continue in full
force without being impaired or invalidated In any way.

21. Attorney’s Fees and Venue
In the event of any legal action to enforce, interpret, or construe the terms of this Agreement,

each party shall bear Its own attorney’s fees and costs. Venue for any legal action brought by
any party to this Agreement to interpret, construe or enfarce this Agreement shall be in a court
of competent jurisdiction in and for Brevard County, Florida, and any trial shall be non-jury.

22. Construction of Agreement
The parties hereby agree that they have reviewed this Agreement, have consulted with legal

counse! of their choice, have participated in the drafting of this Agreement and that this
Agreement Is not to be construed against any partly as if it were the drafter of this Agreement,




Done, ordered and adopted In Regular Session this __ 7 day of _January , 2020.

Attest: A Board of County Commissioners
W of Brevard County, Florida

Vs lndoesr #lle,)

ScSt"t"E‘Ilis,_ Clerk k ! Bryan#%ber, Chair
i As approved by the Board on_1/7/2020

Assist/::ﬁt County Attorney

The Viera Company, a Florida corporation
'y . i !

K P Prasos (K Q pb—>= % r: ‘

Printed name: Kaaaw P PeosseR Namé&: :

3 4 ¥ W§’ s \"'“Q .
Printed amE:ﬂ%fM-ben itgpgnens?t!
State of Florida

County of Brevard

Tk
The foregoing instrument was acknowledged before me this ﬁ”day of _,&'_1_44‘_,@1, 20 _LQ,

bV_J’_(zii_{Z"_Ea_ﬁﬁagM__, as /:3’63;/{\91’)7‘ of The Viera
Company, a Florida corporatfon, on behalf of the corporation, who is personally known to me.

Q 8

MARY ELLEN MCKIDBEN

Notary Piblic SR B
[ 7 ..f‘ : ";55‘.' &: Notary Public - State of Florlda
Ak ;gf Commisslon # GG 344047
Printed¥ame “X6r #07 My Comm, Explres Jul 25, 202
Donded through National Notary Assn.
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ATTACHMENT "A"
TOWN CENTER RIGHT-OF-WAY USE AGREEMENT

NOTE:
IN ACCORDANCE WITH THE RIGHT-OF-WAY USE AGREEMENT FOR VIERA TOWN

CENTER, ATTACHMENT "A" DOES NOT INDICATE APPROVAL OF IMPROVEMENTS
IN THE COUNTY RIGHT-OF-WAY. APPROVAL OF IMPROVEMENTS IN THE COUNTY
RIGHT-OF-WAY IS CONTINGENT UPON PERMITTING AND ACCEPTANCE BY THE
COUNTY. ATTACHMENT A, WHICH IS INTENDED TO SET FORTH THE DESIGNATED
PREMISES OF THIS AGREEMENT, MAY BE MODIFIED AS IMPROVEMENTS ARE
APPROVED PURSUANT TO THE TERMS OF THIS AGREEMENT
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