
LEASE AGREEMENT


THIS AGREEMENT, made and entered into this ____ day of 


 2020, by and between the BOARD OF COUNTY COMMISSIONERS OF BREVARD, COUNTY, FLORIDA, a political subdivision of the State of Florida, hereinafter referred to as the "COUNTY", and FUREVER HOME ANIMAL RESCUE, INC, a Florida corporation, hereinafter referred to as the TENANT.

WHEREAS, the COUNTY owns the Property and building at 2605 Flake Road Titusville; and

WHEREAS, a portion of the Property was previously used as an animal shelter known as the North Area Animal Shelter; and 

WHEREAS, the TENANT desires to renovate and rehabilitate the existing facility which is no longer used by the COUNTY and operate the structure as an animal shelter; and 


WHEREAS, the COUNTY finds animal shelters provide a public service and wishes to lease the property to the TENANT for the purposes described above.


NOW THEREFORE, in consideration of the covenants herein contained, it is mutually agreed between the parties as follows:

1. RECITALS. The foregoing recitals are incorporated herein.  
2. PROPERTY TO BE LEASED.   The Property leased to TENANT is described at Exhibit “A” which is attached hereto and incorporated herein. Access to the Property is available directly from Flake Rd. No access is authorized to or through the COUNTY’S Fleet Services facilities.
3. TERM.  The initial term of this Agreement shall be 10 years commencing on the date of the effective date of this Agreement and shall thereafter be automatically renewed for identical terms for two consecutive renewals of five years each unless terminated by either party, in accordance with paragraphs 18 or 20, herein. 
4. RENTAL PAYMENTS.  The TENANT agrees to pay the COUNTY the sum of $10.00 per year as rent for the use and occupancy of the   leased property.
5. USE OF PREMISES.    The TENANT shall use the premises for an animal shelter.  It is specifically agreed and understood that the use herein set forth shall be the only use consented to by the COUNTY, and that failure to comply with this provision shall be considered a material breach of this Agreement.  In the event the Property ceases to be used as an animal shelter the lease agreement shall automatically terminate and COUNTY shall have the right to re-enter and repossess the property.   
6. CONDITION OF PROPERTY.  TENANT accepts the Property as of the execution of the lease in its existing condition as of such date as is, where is, and with all faults, without representation or warranty of any kind, express or implied, including, but not limited to, with respect to such matters as title, zoning use, economic feasibility, and soil, environmental and other physical conditions, subject to all recorded matters, laws, ordinances, and governmental regulations and orders. TENANT hereby acknowledges that it has been afforded full opportunity to, and has fully investigated such matters to its satisfaction prior to entering into this lease, or will investigate such matters fully, and is entering into the lease based solely upon such investigations.  Except as provided herein, TENANT acknowledges that the COUNTY has not made any representations or warranties to TENANT as to the condition of the property or the suitability of the property for TENANT'S intended use.
7. IMPROVEMENTS, RENOVATION AND MAINTENANCE OF PROPERTY.   The TENANT may pursue improvements to renovate and rehabilitate the property in the manner described in this Agreement as described below.   Any permanent improvement of equipment installed by the TENANT on COUNTY property shall become property of the COUNTY upon termination of this Agreement.  

Tenant shall use licensed and insured Contractors and/or Subcontractors to perform work which requires a licensed professional.

The plans and specifications for all improvements, repairs, renovations, landscaping and other alterations to the premises shall be in accordance with all County specifications and all other state, federal and local regulations.  All funding grants, plans, and specifications for any construction or improvements to the Property shall be reviewed and approved by the county manager or designee prior to any action by the TENANT.
TENANT proposes to improve the structure to meet all current code requirements with in one year of the execution of this Agreement.  In addition, TENANT shall begin exterior improvements and maintenance immediately upon execution of this Agreement.  TENANT shall, within 90 days of COUNTY approval, complete all exterior repairs, including roof and soffit repairs, screen replacement, gate and fence repair, repainting and all other exterior improvements.   TENANT will also inspect and repair as needed the following:
* Check electrical 

* Check AC and air handlers

* Tree trimming around property

* Fire extinguishers

* Check plumbing

* Replace inside office window with plexiglass 

* Change locks all the way around

* Set up cameras

* Get satellite security system

* Pressure wash/ sanitize dog area

* Replace the 38 missing guilitines

* 38 new kennel locks

* Replace rear roof over kennel area

* Top drain covers in the dog kennels 

* Fix/ hook up fans

* Replace faucets where needed

The tasks listed above will be completed within the first year of the lease term.   In addition, TENANT shall thoroughly clean the building and kennels and be responsible for any and all maintenance to the Property and costs thereof during the lease term.
The TENANT shall ensure that no contractor or subcontractor, which the TENANT may hire to perform any portion of construction, renovation, or repairs to the facility, shall be entitled to file any liens, construction, mechanics or otherwise, against the Property or facilities on the Property. Any contract which the TENANT signs or executes with a contractor shall contain a provision in which the contractor waives any right to file any such liens and a provision which requires the contractor to include the same waiver in contracts with any subcontractors which the contractor may hire to perform work on the Property or facilities on the Property.
8. UTILITIES.  The TENANT shall pay all charges for electrical service and other utility services supplied to the TENANT at the premises.
9. REPAIRS AND MAINTENANCE.  The TENANT shall, at its own expense, maintain the grounds and all improvements, structures and facilities on the premises and make all necessary repairs and replacements to the premises and to any improvements constructed thereon. Such maintenance, repairs and replacements shall be made promptly as and when necessary.
10. ILLEGAL, UNLAWFUL OR IMPROPER USE.  
The TENANT shall make no unlawful, improper, immoral or offensive use of the premises, nor will the TENANT use the premises or allow use of the premises for any purposes other than that hereinabove set forth. Failure of the TENANT TO comply with this provision shall be considered a material default under this Agreement.  In the event any structure, improvement or landscaping is deemed a hazard by the COUNTY such use shall be deemed an improper use and the agreement shall be subject to immediate termination.
11. INDEMNIFICATION AND INSURANCE.  The COUNTY shall not be liable and TENANT hereby waives all claims against the COUNTY for any damage to any property or any injury to any person in or about the Property by or from any cause whatsoever, except to the extent caused by or arising from the gross negligence or willful misconduct of the COUNTY, its officers or employees. The TENANT agrees that it will indemnify and save harmless the COUNTY from any and all liability, claims, damages, expenses, proceedings and causes of action of every kind and nature arising out of or connected with the use, occupation, management or control of the premises or any improvement thereon or any equipment or fixtures used in connection with the premises.   The TENANT agrees that it will, at its own expense, defend any and all actions, suits or proceedings which may be brought against the COUNTY in connection with its premises and that it will satisfy, pay and discharge any and all judgments that may be entered against the COUNTY in any such action or proceedings.  The parties acknowledge specific consideration has been exchanged for the provision.   This provision shall survive the termination of this Lease with respect to any claims or liability accruing prior to such termination.
The TENANT further agrees to provide and maintain at all times during the term of this Agreement, without cost or expense to the COUNTY, policies of General Liability Insurance insuring the TENANT against any and all claims, demands or causes of action whatsoever for injuries received and damages to property in connection with the TENANT’S use, occupation, management and control of the premises and the improvements thereon. Such policies of insurance shall insure the TENANT in an amount not less than ONE MILLION DOLLARS ($1,000,000.00) to cover any and all claims arising in connection with anyone particular accident or occurrence. The COUNTY shall be named as an additional insured on all such policies of insurance issued.  A certificate of such insurance policies shall be filed with the Public Works Department - Facilities, 2725 Judge Fran Jamieson Way, Bldg. A, Viera, Florida, 32940, within fifteen (15) days of the date of execution of this Agreement. The policies shall also contain a clause that the COUNTY shall be entitled to thirty (30) days written notice from the insurer of any change or cancellation in said policies.
The TENANT shall notify the COUNTY immediately in writing of any potentially hazardous condition existing on or about the premises. 
All personal property, equipment, fixtures, structures or improvements constructed or placed on or about the premises shall be at the risk of the TENANT and the COUNTY shall not be liable for any damage or loss to personal property, equipment, fixtures, structures or improvements located thereon for any cause whatsoever. The TENANT agrees and understands that the COUNTY does not and shall not carry liability, theft, or fire insurance on any of said items or facilities to cover the TENANT’s interests therein.
12. RIGHT OF ENTRY. The COUNTY or its agents may enter in and on the premises at any reasonable time for the purpose of inspecting such property or performing other duties as are required by law or by the terms of this Agreement.
13. EMERGENCIES. In the case of a declared state of emergency in Brevard County by the Board of County Commissioners, the COUNTY retains the right to immediately resume occupation, management and maintenance of the Property, to use the Property to meet any emergency needs of the citizens of Brevard County for the period of that emergency and a reasonable period of time thereafter as deemed necessary by the COUNTY.
14. COMPLIANCE WITH STATUTES.  The TENANT shall promptly execute and comply with all statutes, ordinances, rules, regulations, and requirements of all local, state and federal governmental; bodies applicable to the premises, for the correction, prevention and abatement of nuisances or other grievances in, upon, or connected with the premises during the term of the Agreement. 
15. RIGHT TO AUDIT RECORDS.  In the performance of this Agreement, the TENANT shall keep books, records, and accounts of all activities, related to the Agreement, in compliance with generally accepted accounting procedures. Books, records, and accounts related to the performance of this Agreement shall be open to inspection during regular business hours by an authorized representative of the COUNTY and shall be retained by the TENANT for a period of ten years after termination of this Agreement. All records, books, and accounts related to the performance of this Agreement shall be subject to the applicable provisions of the Florida Public Records Act, Chapter 119, Florida Statues.
All records or documents created by the TENANT or provided to the TENANT by the COUNTY in connection with this Agreement, are public records and the FOUNDATION agrees to comply with any request for such public records or documents made in accordance with section 119.07, Florida Statutes.
16. ASSIGNABILITY.  The TENANT shall not assign its responsibilities under this Agreement without the prior written consent of the COUNTY. 
17. NON-AGENCY STATUS.  Nothing in this Agreement shall in any way be construed to constitute the TENANT or any of its agents or employees or representatives as agents of the COUNTY.
18. TERMINATION FOR CONVENIENCE.  This Agreement may be terminated with or without cause by either party upon one (1) years' written notice thereof to the other party; provided, however, that upon termination, the TENANT shall, at the request of the COUNTY remove items listed by the COUNTY at that time.  In the event the property ceases to be used as an animal shelter the lease agreement shall immediately cease and terminate and COUNTY shall have the right to re-enter and repossess the property.  
19. DEFAULT.  TENANT understands and agrees that this Agreement is made upon the express condition that should the TENANT fail or neglect to perform or observe any or all of the covenants herein contained, or fail to make any constructive use, for the purpose designated herein, of the property for a period of one hundred-eighty (180) days, this Agreement shall at the option of the COUNTY, become null and void one hundred-eighty (180) days after written notice to the TENANT.  Time is of the essence in the performance of all covenants and conditions.  TENANT shall be in material default under this lease (a) if TENANT abandons the property or if TENANT'S vacation of the Property results in the cancellation of any insurance described herein; (b) if TENANT fails to pay rent or any other charge when due; or (c) if TENANT fails to perform any of TENANT'S material, non-monetary obligations under this lease for a period of one hundred-eighty (180) days after written notice from the COUNTY.  Provided that if more than one hundred-eighty (180) are required to complete such performance, TENANT shall not be in default if TENANT commences such performance within the one hundred-eighty (180) day period and thereafter diligently pursues its completion.
20. TERMINATION FOR CAUSE. This lease may be terminated by the COUNTY for the following reasons:
A. Failure of TENANT to comply with any of the terms or conditions of this Lease Agreement.  In such event, and prior to termination for cause, the COUNTY shall deliver to the TENANT a written notice setting forth the violations the COUNTY alleges to exist.  The TENANT shall have a sixty (60) day period from the date of receipt of this notice to correct the alleged violation.  Only after this opportunity is given to the TENANT and the TENANT does not correct the violation can the COUNTY send the notice of termination for cause under this particular provision.
B. For cause stated in writing, in compliance with paragraph 25 of this Lease, by the County Manager of Brevard County or designee, this Lease may be terminated upon thirty (30) day notice from the COUNTY to the TENANT.  Cause shall include, but not be limited to, any material breach of this Lease, bankruptcy, insolvency or dissolution of the TENANT, failure of the TENANT to adhere to state, federal, county or city laws/ordinances, loss of required licenses by TENANT making fulfillment of the purpose of this contract a legal impossibility, and loss of funding by TENANT.
C. If terminated by COUNTY for cause or through County initiated eminent domain proceedings, the COUNTY shall be obligated to pay the TENANT only an amount equal to the fair market value of any fixed improvements provided by the TENANT to the leased premises.  Fair market value of any fixed improvements shall be determined by using the standard depreciation method allowed by the Internal Revenue Service.  Said payment shall be due and payable at the end of the six (6) month notice period, unless mutually agreed by the parties.
D. On the occurrence of any material default by TENANT and failure of TENANT to remedy the breach in accordance with paragraph 14 of this Lease, COUNTY may, at any time thereafter, after written notice, without limiting COUNTY in the exercise of any right or remedy which COUNTY may have: 
i. terminate TENANT's right to possession of the property by any lawful means, in which case this lease shall terminate and TENANT shall immediately surrender possession of the property to COUNTY;
ii. maintain TENANT's right to possession, in which case, this lease shall continue in effect whether or not TENANT has abandoned the property; or
iii. pursue any other remedy now or hereafter available to COUNTY under the laws of the State of Florida.
21. ABANDONMENT.  If at any time during the term of this Lease, the TENANT abandons the allowable use of the Premises or any part of the Premises, the COUNTY, may, at its option, enter the Premises by any means without being liable for any prosecution for such entering, and becoming liable to the TENANT for damages or for any payment of any kind whatever.  If the COUNTY’s right of reentry is exercised following abandonment of the Premises by the TENANT the COUNTY may consider any property belonging to the TENANT and left on the Premises to also have been abandoned, in which case the COUNTY may dispose of all such personal property in any manner the COUNTY will deem proper and is relieved of all liability for doing so.
22. EMINENT DOMAIN.  If the whole of the Leased Premises shall be taken by any public authority under the power of eminent domain, or if so much of the Building or grounds shall be taken by any such authority under the power of eminent domain so that TENANT cannot continue to operate its business in the Leased Premises, then the term of this Lease shall cease as of the day possession.
23. ACCOUNTING AND AUDITING PROCEDURES.  In the performance of this Agreement, TENANT shall keep books, records, and accounts of all activities, related to the Agreement, in compliance with generally accepted accounting procedures. Books, records, and accounts related to the performance of this Agreement shall be open to inspection during regular business hours by an authorized representative of the COUNTY and shall be retained by TENANT for a period of three (3) years after termination of this Agreement. All records, books and accounts related to the performance of this Agreement shall be subject to the applicable provisions of the Florida Public Records Act, Chapter 119, Florida Statutes.
24. NO DISCRIMINATION.  TENANT promises, and it is a condition to the continuance of this lease, that there will be no discrimination against or segregation of any person or group of persons on the basis of race, color, sex, creed, national origin or ancestry in the leasing, sub-leasing, transferring, occupancy, tenure or use of the property or any portion thereof.
25. ATTORNEYS' FEES.  TENANT agrees to pay reasonable attorneys' fees, court costs and any other costs of eviction or collection in which the COUNTY is successful.
26. RADON NOTICE PURSUANT TO FLORIDA LAW.  Radon gas is a naturally occurring radioactive gas that, when it has accumulated in a building in sufficient quantities, may present health risks to persons who are exposed to it over time.  Levels of radon that exceed federal and state guidelines have been found in buildings in Florida.  Additional information regarding radon and radon testing may be obtained from your County Health Unit.
27. ASBESTOS NOTICE.  
A. A common building material that is sometimes present in many buildings that were built before 1981 is asbestos.  The presence of asbestos materials does not create a health risk to residents according to the EPA. Only when asbestos materials are disturbed or dislodged causing the asbestos fibers to be released are there health risks involved. Some activities of concern are sanding, scraping, pounding and any other remodeling activity that may release dust into the air and cause asbestos particles to be released.  Federal law requires that certain precautions be taken to minimize the chances of damaging or disturbing materials that contain asbestos. The EPA does not require asbestos material to be removed.  
B. By execution of this Agreement, TENANT hereby acknowledges that this Asbestos Disclosure is a warning that the Leased Property may contain asbestos and due to this the TENANT may be exposed to a chemical that is known to cause cancer.  The TENANT also hereby agrees that there are to be no modifications, repairs, and or alterations to the premises without the written approval of the COUNTY and this approval will be based upon the acceptance of a written plan of protection from the possible release of or exposure to the asbestos substance.  
C. TENANT is hereby on notice that asbestos has been detected in the building materials at this facility in surveys performed by Professional Services Industries, Inc. in 1991 and 2000.  TENANT acknowledges that it has received copies of the survey reports from the COUNTY.  It is unclear from the public record if all items identified have been abated.  The cost to have the Property reinspected and any cost for asbestos abatement is TENANT’S responsibility.
D. Any and all asbestos abatement must be performed by a licensed and insured abatement contractor and must be completed per EPA guidelines. 
28. SEVERABILITY.  If any section or provision of this Agreement is determined to be invalid by a court of competent jurisdiction, all other sections and provisions of this Agreement will remain in full force and effect.
29. VENUE.  Venue for any action brought pursuant to this Agreement shall be in Brevard County, Florida.
30. NO WAIVER:  No section or provision of this Agreement shall be deemed to have been waived unless such waiver shall be in writing signed by COUNTY.  The failure of COUNTY to insist upon the strict performance of this Agreement, or the failure of COUNTY to exercise any right, option or remedy herein contained shall not be construed as a waiver of any other right, option or remedy COUNTY may have under this Agreement or as a waiver of a subsequent breach thereof.
31. AMENDMENT OF LEASE.  Any amendment or modification of this Lease or additional obligations assumed by either party to this Lease in connection with this Lease will only be binding if evidenced in writing signed by each party or an authorized representative of each party.
32.  NOTICE.  Notice under this Agreement shall be given to the COUNTY at the office of the Public Works Department - Facilities, 2725 Judge Fran Jamieson Way, Bldg. A, Viera, Florida 32940, and to the TENANT at 4173 Cinnamon Teal Drive Mims, Florida 32754. 
33. ENTIRETY.  This Agreement represents the understanding between the parties in its entirety and no other agreements, either oral or written, exist between the COUNTY and the TENANT.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by its duly authorized representatives, effective as of the last date below.
ATTEST:



           BOARD OF COUNTY COMMISSIONERS







OF BREVARD COUNTY, FLORIDA
Scott Ellis, Clerk



Bryan Lober, Chair






As approved by the Board on________________







Date signed:______________________________

Reviewed for legal form and content:

____________________________________ 

Christine Valliere, Assistant County Attorney
TENANT:  Furever Home Animal Rescue, Inc.

_______________________________________
Jennelle Scurlock,  President

STATE OF ________________________________

COUNTY OF ________________________________

The foregoing instrument was acknowledged before me by means of ☐ physical presence or ☐ online notarization, this _____  of _______________, 2020, by ________________________ , who is personally known to me or who has produced _____________________ as identification.




















_______________________________________








Notary Public 

Name typed, printed or stamped








My Commission Expires: ____________
EXHIBIT A
North Animal Shelter Boundary Survey on Following Page
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2

