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Inter-Office Memo
TO: 		Commissioner Smith, District 4			
FROM:	Abigail Jorandby, County Attorney
THROUGH: 	Heather A. Balser, Assistant County Attorney	
SUBJECT:	Biosolids Moratorium Extension Options  

DATE: 	February 7, 2022
Question:  	Can Brevard County extend its Temporary County-Wide Moratorium Prohibiting the Land Application of Class B Biosolids for a period of time longer than 180 days (i.e. 365 days) or even make it permanent?

Answer:	The moratorium may be extended for longer than 180 days however it should not be made permanent at this time.		

Brevard County enacted Ordinance 2019-20 on October 8, 2019, instituting a moratorium upon all properties within Brevard County on the land application of Class B biosolids, excepting existing permit holders and where determined to be preempted by state law or regulation.

Section 403.0855(6), Florida Statutes, states

a municipality or county may enforce or extend a local ordinance, regulation, resolution, rule, moratorium, or policy, any of which was adopted before November 1, 2019, relating to the land application of Class A or Class B biosolids until the ordinance, regulation, resolution, rule, moratorium, or policy is repealed by the municipality or county.

Brevard County’s ordinance was enacted before November 1, 2019 and therefore it may be extended.  The Ordinance has in fact been extended four times, each time for a period of 180 days.  There is no language in the aforementioned statute prohibiting an extension of more than 180 days, or any language restricting extensions only to the amount of time in the original moratorium. In fact, the statute clearly states that a moratorium may be extended until it is repealed.  Therefore, Brevard County’s ordinance may be extended for longer than 180 days.  

As the Brevard County ordinance is named a “Temporary County-Wide Moratorium…”, it also follows that the ordinance should remain temporary and subject to extensions and review as provided by statute.  There is no language in Section 403.0855, Florida Statutes providing for the conversion of a temporary moratorium into a permanent one.

It is noteworthy that Indian River County has enacted an ordinance/moratorium similar to Brevard County’s.  It was originally enacted June 19, 2019 and was initially valid for 180 days.  The Indian River County ordinance has also been extended multiple times, and most recently, in January 2022, the moratorium was extended to January 1, 2023.  

However, although the extension of the moratorium beyond 180 days is probably allowable under Section 403.0855(6), a cautious approach would be to continue to review and extend the moratorium every 180 days.  The negative impacts of this approach are the cost of advertising and time spent by county staff and the Board of County Commissioners preparing and reviewing the ordinance every 180 days versus every 365 days.
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