RESOLUTION NO. 2022-     
A RESOLUTION OF THE BREVARD COUNTY BOARD OF COUNTY COMMISSIONERS DECLARING THAT SIGNIFICANT LEGAL RIGHTS WILL BE IMPAIRED IF BREVARD COUNTY, FLORIDA, IS REQUIRED TO COMPLETE THE INTERGOVERNMENTAL CONFLICT RESOLUTION PROCEDURES WITH THE TOWN OF MALABAR, FLORIDA, PRIOR TO COURT PROCEEDINGS AND DIRECTING STAFF TO INITIATE LITIGATION, AS APPROPRIATE, TO RESOLVE THE COUNTY’S CONFLICT WITH THE TOWN OF MALABAR, FLORIDA.
WHEREAS, in 1990, the Brevard County citizens voted to protect the unique environmental values of their community by approving the Environmentally Endangered Lands Referendum which established the Environmentally Endangered Lands Program (EEL Program) in order to provide for the acquisition, protection and maintenance of environmentally endangered lands; and 
WHEREAS, the intent of the EEL Program was “to acquire environmentally sensitive lands as a step towards long-term protection of essential natural resources, open space, green space, wildlife corridors and maintenance of natural ecosystem functions”; and

WHEREAS, the Malabar Scrub Sanctuary (MSS) currently consists of approximately 577 acres of land which was acquired in separate purchases by the EEL Program as follows: Denius scrub May 1993, Denius frontage July 1993, RTC January 1994, Smiley June 1994, WGML / PRN Investments October 2003 and April 2004, Brookhollow November 2006 and Bappi Investments February 2010 and is located entirely within the municipal boundaries of the Town of Malabar, Florida; and
WHEREAS, the MSS is a sanctuary that preserves upland and wetland communities that once covered larger areas of the southern portion of Brevard County; and

WHEREAS, the MSS contains a scrub ridge which is home to several endemic plant and animal species, certain of which are considered protected by State and/or Federal law, including the gopher frog (Rana capito), the Florida Scrub-jay (Apheloma coerulescens), and the gopher tortoise (Gopherus polyphemus); and
WHEREAS, as part of the acquisition of the land for the MSS, the State of Florida reimbursed Brevard County $2,672,523 of the $5,982,200 spent to acquire the parcels; and 
WHEREAS, the MSS was then titled to the State of Florida with Brevard County designated as the land management agency; and 

WHEREAS, on June 27, 2001, Brevard County entered into a Lease Agreement (Lease) with the Board of Trustees of the Internal Improvement Trust Fund of the State of Florida with the Department of Environmental Protection, Division of State Lands (DEP) being the delegated authority for the Board of Trustees of the Internal Improvement Trust Fund for the MSS; and

WHEREAS, the Lease duration is for fifty years and requires the County, as the Lessee, to “manage the lease premises only for the conservation and protection of natural and historical resources and resource based public outdoor activities and education which are compatible with the conservation and protection of these public lands, as set forth in subsection 259.032(11), Florida Statutes, along with other related uses necessary for the accomplishment of this purpose as designated in the Management Plan”; and
WHEREAS, in accordance with the requirements of the Lease, the County has prepared and submitted to DEP a Management Plan for the MSS and the Management Plan emphasizes the original management concept as approved at the time of acquisition of the premises; and
WHEREAS, on March 24, 2009, the Brevard County Board of County Commissioners approved the current Management Plan (Current Management Plan) for the MSS which requires that land clearing occur in order to maintain the habitat for the Florida Scrub-jay; and
WHEREAS, on or about April 26, 2021, in order to accomplish the requirements of both the Lease and the Current Management Plan, Brevard County applied for and received from the Town of Malabar Permit #1251, which authorized the necessary tree removal as directed by the Current Management Plan; and
WHEREAS, on or about November 26, 2021, Malabar Permit #1251 apparently expired; and
WHEREAS, Brevard County subsequently requested an extension of Malabar Permit #1251 from the Town of Malabar as the previously-approved work had not started; and
WHEREAS, on or about January 18, 2022, the Town of Malabar denied Brevard County’s request to extend Malabar Permit #1251 and directed Brevard County to submit a new permit under “the updated land clearing and tree removal permit application” under a new code of ordinances adopted by the Town of Malabar on or about September 27, 2021 as Ordinance No. 2021-19 (Town Ordinance No. 2021-19); and

WHEREAS, Brevard County is in doubt as to whether “the updated land clearing and tree removal permit application” and/or Ordinance No. 2021-19 apply to the proposed work as the “the updated land clearing and tree removal permit application” contemplates land clearing for land development activities and does not address land clearing activities for environmental activities as requested by Brevard County and as required under the Lease and the Current Management Plan for the MSS; and
WHEREAS, the Lease with the State of Florida requires Brevard County to obtain “all applicable permits” and comply “with all applicable permits, regulations, ordinances, rules, and laws of the State of Florida or the United States or of any political subdivision or agency of either”; and
WHEREAS, without a valid Town of Malabar Permit, Brevard County is arguably unable to comply with the requirements of the Lease with the State of Florida and is unable to accomplish the land clearing at the MSS as required by the Current Management Plan; and

WHEREAS, Brevard County believes that without the required tree removal at the MSS, the current Florida Scrub-jay population, which is listed as threatened by both the United States government and the State of Florida, will continue to decline; and
WHEREAS, without a valid Town of Malabar Permit, and due to the requirements of both the Lease and the Current Management Plan and the certain ongoing decline of the Florida Scrub-jay at the MSS, significant legal rights of the County will be compromised, including, but not limited to, violation of the Lease agreement and State-approved Current Management Plan and potential loss of grant funding to complete the necessary land clearing work; and
WHEREAS, Section 164.1041, Florida Statutes, requires that the Brevard County Board of County Commissioners find, by three-fourths vote, that significant legal rights will be compromised if a court proceeding does not take place before the provisions of Chapter 164, Florida Statutes, the Florida Governmental Conflict Resolution Act are complied with; and

WHEREAS, based on the facts and circumstances of the situation, the Brevard County Board of County Commissioners finds that the County’s legal rights would be significantly compromised if the work contemplated by the Lease, the Current Management Plan, and the previously-approved Malabar Permit #1251, is not completed.    
NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY COMMISSIONERS OF BREVARD COUNTY, FLORIDA, that:

Section 1. Recitals.  The above recitals are true and correct and form a part of this Resolution.
Section 2. Finding. The Brevard County Board of County Commissioners finds that significant legal rights will be compromised if a court proceeding does not take place before the provisions of Chapter 164, Florida Statutes, the Florida Governmental Conflict Resolution Act.

Section 3. Effective Date.  This Resolution shall take effect upon the three-fourths vote of the Brevard County Commission on the date as set forth below.
ATTEST:




BOARD OF COUNTY COMMISSIONERS







OF BREVARD COUNTY, FLORIDA

____________________


___________________________________

Rachel M. Sadoff, Clerk


Kristine Zonka, Chair

(SEAL)
As approved by three-fourths vote of the Brevard the Board of County 

Commissioners on ____________________
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