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MEMORANDUM


TO:		Chairman and Members of the Charter Review Commission

FROM:	Paul Gougelman, General Counsel
SUBJECT:	County Commissioner Term Limits
DATE:	 	January 22, 2022

BACKGROUND:   At the last Charter Review Commission (“CRC”) meeting at the request of Member Robin Fisher, the CRC asked for information regarding development of county commissioner term limits and the legality of altering the term limits for Brevard County Commissioners.

SHORT ANSWER:	Currently, Section 2.04 of the Charter limits County Commissioners to no more than two consecutive terms.  The Florida Supreme Court has determined that a county charter may contain term limits.  The CRC may propose revision of the terms in the Charter.  
ANALYSIS:  In government, there are waves of public interest in various topics.  These waves of interest suddenly appear and occupy public interest for varying amounts of time and then subside.  For example, one of the issues du jour in the early 2000s was a drive to regulate rave clubs.[footnoteRef:1]  In the 1980s in Florida, growth management suddenly became a big issue.  Public polling indicates that all of these issues have subsided as issues of concern. [1:  	A rave club was a club open until early morning (5 AM) that didn’t serve alcohol after 2 AM but allowed younger people to dance to loud music and use drugs.
] 


The National Perspective
During the 1990s, term limits became the issue du jour in Florida[footnoteRef:2] and elsewhere in the U.S.  What seems to have caused this is that, [2:  	The concept of term limits actually started with ancient Greeks and Romans. They believed that a change of leadership periodically was good for government.  Bell, History of County Term Limits, National Association of Counties at 3 (Feb. 2011).
] 


[c]itizens across the country began to wonder about elected officials who seemed to spend their careers in their elected offices. They began to wonder if they were getting the best representation and leadership for their communities from these state and local officials who ran and were reelected over and over again. As this discontent spread, many began to feel that new ideas and fresh leadership on a periodic basis was a desirable aim. As they contemplated how to achieve these changes, the concept of term limits emerged . . ..[footnoteRef:3] [3:  	Bell, Channen, History of County Terms, at p.3 (National Association of Counties Feb., 2011).
] 


However by 2000, the interest in term limits seem to be waning nationally.  For example, no states added term limits during the period 2006 to 2011, and “nationally, only a handful of counties have taken any action. Of those counties [nationally] that have addressed term limits in recent years, 10 have rescinded their earlier legislation, 2 have voted to continue the current limits and only 4 have voted to impose new term limits.”[footnoteRef:4] [4:  	Id.
] 

 
Term Limits in Florida

In 1992 an initiative petition placed an amendment on the ballot adopting Article VI, Section 4(c) to the Florida Constitution which limited the term of office to no more than eight years for state representatives, state senators, the lieutenant governor, and any member of the Florida Cabinet.[footnoteRef:5]  The amendment passed with a vote of 76.8%, which appears to be roughly the percentage of the vote by which many term limits are adopted.[footnoteRef:6] [5:  	The amendment didn’t actually bar someone from serving more than eight years.  It simply precludes an individual’s name from appearing on the ballot.
]  [6:  	The vote was 3,625,517 yes (76.8%) and 1,097,133 no (23.2%), according to the Florida Secretary of State.  The vote in Brevard County was 141,319 yes (81.5%) and 31,868 no (18.5%).
] 


The move to adopt terms has also surfaced in several Florida counties.  The following charter counties have adopted term limits:[footnoteRef:7]  [7:  	19 of the 67 counties have adopted charters.  Charter counties without term limits include Alachua, Columbia, Charlotte, Leon, Osceola, Pinellas, Seminole, and Wakulla.  Pinellas County’s Charter Revision Commission examined the issue of term limits in 2016, but term limits were not enacted.  See Badmin, T., Terms Limits on Agenda for Pinellas Charter Review Group, Tampa Bay Reporter (Jan. 17, 2016).
] 


Brevard County – 2 consecutive terms[footnoteRef:8]  [8:  	§2.04, Brevard County Charter.
] 

Broward County – 3 consecutive terms[footnoteRef:9] [9:  	§2.02, Broward County Charter.
] 

Clay County – 2 consecutive terms[footnoteRef:10] [10:  	§2.2 A., Clay County Charter.
] 

Duval County – 2 consecutive terms[footnoteRef:11] [11:  	§5.041, Duval County/City of Jacksonville Charter.
] 

Hillsborough County – 2 consecutive terms[footnoteRef:12]  [12:  	§4.04, Hillsborough County Charter.  Hillsborough County Commissioners have asked their legal staff to look at changing the term limits.  Bowen, C.T., Hillsborough Commissioners’ Question on Term Limits:  What about us?, Tampa Bay Times (Jan. 14, 2022).
] 

Lee County – 3 consecutive terms[footnoteRef:13] [13:  	§2.2 A.2., Lee County Charter.
] 

Miami-Dade County – 2 consecutive terms[footnoteRef:14] [14:  	§3.01, Miami-Dade County Charter.  The issue was placed on the 2012 election ballot and was adopted 556,391 yes (77.45%) to 161,954 no (22.55%).
] 

Orange County – 2 consecutive terms[footnoteRef:15]  [15:  	§204 B., Orange County Charter.
] 

Palm Beach County – 8 years[footnoteRef:16]  [16:  	§2.2, Palm Beach County Charter.
] 

Polk County – 12 years[footnoteRef:17] [17:  	§2.3, Polk County Charter.
] 

Sarasota County – 2 consecutive terms[footnoteRef:18]  [18:  	§2.1 A., Sarasota County Charter.
] 

Volusia County – 8 consecutive years[footnoteRef:19] [19:  	§303.5, Volusia County Charter.
] 


Term Limits in Brevard County
The term limits issue surfaced in Brevard County in the late 90s.  The Charter Review Commission considered the issue.  Member Albert Notary was one of the strong proponents.  The CRC recommended term limits to the Brevard County Commission in August, 1999.   The language recommended was an amendment to Section 2.04 of the Charter as follows:  “No county commissioner shall serve more than two (2) consecutive terms.” 
In September, 1999, the County Commission asked County Attorney Scott Knox whether the proposed term limit amendment for county commissioners was legal.  County Attorney Knox responded that “[a]lthough there is a legal argument to the contrary, the amendment would likely be held to be consistent with general law and therefore constitutional.”[footnoteRef:20]  Given that several of the incumbent commissioners would be up for re-election during the next cycle and had already served two terms, County Attorney Knox was asked whether term limits, if adopted, would be effective retroactively.  He stated that “it is doubtful that the proposed amendment, as worded, can be applied retroactively.”[footnoteRef:21]  However, he explained that the proposed amendment didn’t make it clear whether the term limit prohibition was retroactive or not.[footnoteRef:22]   [20:  	Memorandum from Scott Knox, County Attorney to Brevard County Board of County Commissioners (Sept. 17, 1999).
]  [21:  	Id.
]  [22:  	Schweers, Jeff, Commission Downs Term-Limit Amendment, Florida Today at p. 2A (Jan. 12, 2000).
] 

During the Fall of 1999, fearing that the County Commission was going to reject the proposed term limits amendment and keep if off the ballot, a citizen’s committee named the Home Rule Charter Committee was formed with Al Notary, James A Strickland, and General Gene Sterling,[footnoteRef:23] as leaders.  The Committee gathered 16,000 signatures on a petition to put the issue on the ballot.  The Supervisor of Elections ruled that sufficient legal signatures had been obtained. [23:  	Charles Moehle was also involved with this group but not as one of the leaders.  Some of these individuals were loosely affiliated with then County Property Appraiser Jim Ford.
] 


At this point, the County Commission decided to seek an opinion from the circuit court as to the propriety of the term limit proposal.  In Brevard County v. Home Rule Charter Committee, Case No. 99-39945-CA-H (18th Cir.Ct. opinion filed Feb. 15, 2000),[footnoteRef:24] Judge Charles Holcomb ruled that there was no controversy presented, and that the court did not have jurisdiction to issue a ruling. [24:  	The opinion was recorded on February 17, 2000, in Official Records Book 4154, Page 3387, Public Records of Brevard County, Florida.
] 


In January, 2000, the County Commission voted 4-1 to reject the amendment.[footnoteRef:25]  Commissioner Sue Carlson posited that maybe what should be done was to put a clean version of the term limits proposal on the ballot in an effort to resolve the retroactivity issue.[footnoteRef:26] [25:  	Id.  Commissioners Carlson, Scarborough, O’Brien, and Higgs voted to reject the amendment.  Commissioner Voltz dissented, stating that although she wasn’t in favor of term limits, she felt the proposal should be placed on the ballot.
]  [26:  	Schweers, Jeff, Commission Downs Term-Limit Amendment, Florida Today at p. 2A (Jan. 12, 2000).
] 


Some of the Home Rule Charter Committee members were unhappy that the amendment was not going to be on the ballot and applied retroactively.[footnoteRef:27]  The Home Rule Charter Committee then filed suit against Brevard County to have the terms limits amendment as proposed by the Home Rule Charter Committee placed on the ballot in Home Rule Charter Committee v. Brevard County, et al., Case No. 05-2000-CA-12365-XXXX-XX (Fla. 18th Cir.Ct. opinion filed Oct. 6, 2000).[footnoteRef:28] [27:  	Schweers, Jeff, Term Limits, Tax District to Appear on the November Ballot, Florida Today at p. B1 (March 15, 2000).
]  [28:  	The opinion was recorded on November 9, 2000, in Official Records Book 4247, Page 1596, Public Records of Brevard County, Florida.
] 


Circuit Court Judge Lisa Davidson Kahn noted in her 13-page opinion that the County Commission had taken the position that the proposed amendment had to be placed on the ballot, unless the County Commission concluded that the proposal was inconsistent with the Florida Constitution or general law.  The County Commission concluded in its lawsuit that the proposal was inconsistent with general law.[footnoteRef:29]   [29:  	Home Rule Charter Committee v. Brevard County, et al., Case No. 05-2000-CA-12365-XXXX-XX  slip op. at ¶¶C. 8. and 9. (Fla. 18th Cir.Ct. opinion filed Oct. 6, 2000).
] 

Judge Davidson found that the County had misconstrued Judge Holcomb’s earlier decision.  Judge Holcomb found that the County Commission could determine whether to place an amendment on the ballot, and that if they decided not to do so, any aggrieved party could file an action against the County to have the County’s decision reviewed by the court.[footnoteRef:30]  Judge Davidson agreed that it would be “absurd” to ask the County to place an amendment on the ballot, that it, in good faith, has determined to be inconsistent with Florida law, since it is the County that would later be called upon to defend the action.[footnoteRef:31] [30:  	Id., at ¶F.
]  [31:  	Id., at ¶G.
] 


Ultimately, the court determined that the proposed amendment was not inconsistent with Florida law or the state Constitution.[footnoteRef:32]  Consequently, the County made a flawed determination not to place the proposed amendment on the ballot.  The court stated that  “[i]t is not the function of the County to rewrite amendments based upon this conjecture as to potential court rulings, in so doing the County has exceeded the parameters of its authority.”[footnoteRef:33] [32:  	Id., slip op. at p. 11.
.]  [33:  	Id., slip op. at p. 12.
] 


The court ordered the County to place the proposal, as submitted by the petition signature gatherers, on the November, 2000, ballot.[footnoteRef:34]  The County subsequently sought a rehearing of the case, which was denied.[footnoteRef:35]  Thereafter, both parties filed appeals with the Fifth District Court of Appeal,[footnoteRef:36] but those appeals were subsequently voluntarily dismissed after the November, 2000 election.[footnoteRef:37] [34:  	Id., slip op. at p. 12., ¶A 
]  [35:  	Home Rule Charter Committee v. Brevard County, et al., Case No. 05-2000-CA-12365-XXXX-XX  slip op. at ¶¶C. 8. and 9. (Fla. 18th Cir.Ct. on motion for rehearing filed Oct. 13, 2000).
]  [36:  	Higgs and Scarborough v. Home Rule Charter Committee, Case No. 5D-3334 (Fla. 5the DCA appeal filed Nov. 9, 2000); Home Rule Charter Committee vs. Brevard County, Case No. 5D-3334 (Fla. 5the DCA appeal filed Oct. 10, 2000).
]  [37:  	Higgs and Scarborough v. Home Rule Charter Committee, Case No. 5D-3334 (Fla. 5the DCA voluntarily dismissed Dec. 21, 2000); Home Rule Charter Committee vs. Brevard County, Case No. 5D-3334 (Fla. 5the DCA voluntarily dismissed Dec. 14, 2000).
] 


The election was held in November 2, 2000, and the term limits amendment was adopted by the voters by a vote of 158,926 yes (77.39%) to 46,422 no (22.61%).

The amended language with the term limits amendment as adopted is worded as follows with the amendatory language being underlined:
Sec. 2.4. - Terms of office.
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Each Commissioner shall be elected and serve for four (4) years, beginning on the second Tuesday after election, and continuing after such term until a successor is elected and qualified. The terms shall be staggered as presently provided by general law.  No county commissioner shall serve more than two (2) consecutive terms.
 Legal Analysis of County Term Limits
There are two types of term limits.  The first type is a limit on the number of terms that an individual may hold.  The second type is a limit on the number of terms an individual can hold during their lifetime.[footnoteRef:38] [38: Bell, History of County Term Limits, National Association of Counties at 3 (Feb. 2011).
] 

To understand the difference, in Brevard County, an example of the first type is imbedded in the Town of Melbourne Beach’s Charter and states:
(b)   Neither a commission member or the mayor may qualify for or serve more than two (2) complete consecutive terms and the portion of an unexpired term occurring by reason of a vacancy. Notwithstanding the foregoing, an elected city official, such as a commissioner, who has served the maximum time in office as permitted by this paragraph, may qualify for and be elected to serve in a different city elected office, such as mayor. Further, a commissioner or the mayor who has served the maximum amount of time permitted by this sub-section may again serve on the commission subject to the time and term limitations of this sub-section; provided, that the official has not served on the commission for at least one (1) year (three hundred sixty-five (365) days = one (1) year). Any city elected official who resigns within one (1) year (three hundred sixty-five (365) days = one (1) year) before the end of the second consecutive term of office shall be prohibited from qualifying as a candidate for a commission seat in the next regular city election. This paragraph shall be applicable to any commission member or the mayor who, subsequent to the election held on November 2, 2004, has served for two (2) complete consecutive terms and which terms have been served in full after November 2, 2004.

§2.03(b), Town of Melbourne Beach Charter (emphasis supplied).

Although term limits for county commissioners are not legal in non-charter counties,[footnoteRef:39] they are very much legal in Florida’s charter counties.  However, there is been a rather involved history. [39:  	AGO 2019-03 (Response to query by Highlands County Attorney).
] 

In Cook v. City of Jacksonville, 823 So.2d 86 (Fla. 2002), the Florida Supreme Court found term limits for county commissioners to be unconstitutional.  The reasoning in Cook was that a term limit was a “disqualification”[footnoteRef:40] from election to office.  The Court further found that Article VI, Section 4 of the Florida Constitution, lists those “disqualifications.”[footnoteRef:41]  Because terms for county commissioner were not included in the list of “disqualifications,” the Court decided that term limits for county commissioners were not constitutional. [40:  	For example, “[n]o person convicted of a felony, or adjudicated in this or any other state to be mentally incompetent, shall be qualified to vote or hold office until restoration of civil rights or removal of disability.” And “[n]o person may appear on the ballot for re-election to any of the following offices: (1) Florida representative, (2) Florida senator, (3) Florida Lieutenant governor, [or] (4) any office of the Florida cabinet, . . . if, by the end of the current term of office, the person will have served (or, but for resignation, would have served) in that office for eight consecutive years.”  Art. VI, §4, Fla. Const. of 1968.]  [41:  	Cook, at 92–93.
] 

However, several years later in Telli v. Broward County, 94 So.3d 504 (Fla. 2012), the Florida Supreme Court again examined the constitutionality of term limits in a case involving Broward County Commissioners.  The Court receded from its earlier ruling in Cook and found county commissioner term limits to be constitutional and consistent with Article VIII, Section 1(g) of the Florida Constitution of 1968 and the broad concepts of extending home rule to voters in charter counties.  Accord Autunes v. Sarasota County, 94 So.3d 513 (Fla. 2012)(memorandum opinion involving the Sarasota County Charter based on Telli).
Thus, term limits provided for in a charter county’s charter are legal.  The CRC may evaluate whether to shorten or enlarge the number of permitted terms or take other action.  One other consideration is should these term limits be for lifetime, or should an individual who has served for a certain number of terms be permitted to not seek re-election and later run again?
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