
Amendment to BOEM Negotiated Agreement No.  OCS-A 0526


MEMORANDUM OF AGREEMENT
AMONG THE BUREAU OF OCEAN ENERGY MANAGEMENT
OF THE DEPARTMENT OF THE INTERIOR
AND THE
U.S. ARMY CORPS OF ENGINEERS
OF THE DEPARTMENT OF THE ARMY
AND
BREVARD COUNTY, FLORIDA

REGARDING THE USE OF OUTER CONTINENTAL SHELF SAND RESOURCES 
FOR THE BREVARD COUNTY SHORE PROTECTION PROJECT 
IN BREVARD COUNTY, FLORIDA

Title I.  Explanatory Recitals

WHEREAS, on August 29, 2019, the Department of the Interior's (“DOI”) Bureau of Ocean Energy Management (“BOEM”) and the Department of the Army, acting through the U.S. Army Corps of Engineers (“USACE”), with the cooperation of Brevard County (the “County”), collectively the “Parties”, entered into Memorandum of Agreement OCS-A 0526 (“MOA”), which authorized the use of up to 1,300,000 cubic yards of Outer Continental Shelf (OCS) sediment resources from the Canaveral Shoals II Borrow Area (herein after referred to as the “CSII Borrow Area”) for exclusive use in a shore protection project, to conduct the initial nourishment of the Mid-Reach and periodic renourishment of the South Reach segments of the Brevard County Florida Shore Protection Project along the Brevard County shoreline (hereinafter the "Project");

WHEREAS, on April 24, 2020, the County submitted a written request to BOEM seeking the addition of the North Reach segment of the Project to the placement areas for the current MOA, requiring an increase in OCS sediment resources from the CSII Borrow Area from 1,300,000 cubic yards to 2,020,000 cubic yards; 

WHEREAS, on May 18, 2020, BOEM recognized the need to modify or clarify a few responsibilities of the signatories to this noncompetitive negotiated agreement;

THEREFORE, this Amendment to BOEM Negotiated Agreement No. OCS-A 0526 modifies the MOA as follows:

Title I (A) is replaced with the following:

A.	Pursuant to the authority and in accordance with Section 101(b)(7) of the Water Resources Development Act of 1996 (P.L. 104-303) as amended by Section 3045(a) of the Water Resources Development Act of 2007 (P.L. 110-114), the Department of the Army, acting through the United States Army Corps of Engineers, Jacksonville District (USACE), with the cooperation of Brevard County, Florida (the “County”), is endeavoring to conduct the initial nourishment of the Mid-Reach segment and periodic renourishment of the beach along South-Reach and North-Reach segments of the Brevard County, Florida Shore Protection Project shoreline.  USACE will also be conducting a periodic renourishment of the Patrick Air Force Base segment of the Brevard County shoreline on behalf of the 45th Space Wing, in association with this construction event, under a separate Memorandum of Agreement.

Title II (A) is replaced with the following:

A. 	The Department of the Interior (DOI), acting through the Bureau of Ocean Energy Management (BOEM), enters into this Memorandum of Agreement (MOA) with the County and USACE (collectively with DOI or BOEM, the “Parties”) providing for the use of up to 2,020,000 cubic yards of Outer Continental Shelf sand resources (“OCS sand resources”) for the Project under the authority of Section 8(k)(2) of the Outer Continental Shelf Lands Act (OCSLA) (43 U.S.C. § 1337(k)(2)).  The term “OCS sand resources” means the sediment deposits found on or below the surface of the seabed on the Outer Continental Shelf (OCS), as defined in Section 2(a) of the OCSLA (43 U.S.C. § 1331(a)).  The total 2,020,000 cubic yards includes 500,000 cubic yards for the Mid-Reach segment, 800,000 cubic yards for the South-Reach segment and 720,000 cubic yards for the North-Reach segment.  It does not include 600,000 cubic yards for the Patrick Air Force Base segment, for which USACE anticipates executing a separate agreement.  This MOA authorizes the Canaveral Shoals II Borrow Area (hereinafter called the CSII Borrow Area), as designated and delineated in Table 1 and on the attached maps (Attachment 1), in accordance with the terms of this MOA.  After removal of the sand resources from the OCS and placement of those resources as specified in this MOA, BOEM has no jurisdiction over those sand resources unless they return to the OCS.
Table 1.  CSII Borrow Area Coordinates
	   Point
	Latitude
	Longitude
	Easting
	Northing

	1
	28.418717
	80.448451
	833,454.9
	1,485,342.9

	3
	28.411554
	80.431310
	838,976.9
	1,482,764.3

	5
	28.392439
	80.439102
	836,504.3
	1,475,802.4

	7
	28.396557
	80.452666
	832,136.4
	1,477,279.8

	8
	28.403957
	80.458609
	830,213.8
	1,479,961.6

	10
	28.415809
	80.454180
	831,618.0
	1,484,277.4


Note: Longitude and Latitude in Geographic Coordinate System NAD 1983.  Easting and Northing in Florida State Plane Coordinate System (ft) NAD 1983
Title II (B) is replaced with the following:

B.	BOEM, under the authority delegated by the Secretary of the Interior, is authorized, pursuant to Section 8(k)(2) of the OCSLA (43 U.S.C. § 1337(k)(2)) to enter into this MOA concerning the potential use of OCS sand resources.
BOEM has determined that the Project meets the requirements of Section 8(k)(2)(A)(i) of the OCSLA.  Therefore, in accordance with Section 8(k)(2), and subject to the terms and conditions contained herein, BOEM hereby authorizes the use of OCS sand resources from the CSII Borrow Area, identified in Table 1, for the construction undertaken in furtherance of the Project.  The Parties acknowledge that under the terms of Section 8(k)(2)(B), BOEM will not assess any fee directly or indirectly against USACE or the County for the use of the OCS sand resources described herein.  
[bookmark: _Hlk39094700]Nothing in this MOA is intended to abrogate or diminish the Secretary of the Interior’s authority under the OCSLA to oversee and regulate the removal of OCS sand resources.  Pursuant to 30 CFR  583.330, failure to comply with any applicable law, provision, term, or condition of this agreement may result in termination of the agreement at the sole discretion of BOEM, referral to the Federal or State agency with jurisdiction, or both.  It may also delay or prevent BOEM’s approval of future requests for use of OCS sand by the parties to this agreement.
The MOA may be terminated by BOEM consistent with provisions in 30 CFR 583.350.  If USACE or the County violates any provisions of this MOA, BOEM may, by written notice, suspend the MOA and order any further operations of USACE, the County, or its contractors under this agreement to cease, except such operations as may be necessary to remedy any violations. If USACE or the County fails to remedy violations within thirty (30) days after receipt of suspension notice, BOEM may, by written notice, terminate this MOA. In the event that BOEM suspends or terminates the MOA, USACE or the County will not be entitled to compensation as a result of expenses or lost revenues resulting from the suspension or termination.
Title III is replaced with the following:

This MOA is intended to facilitate construction of the Brevard County, Florida Shore Protection Project along the North, Mid, and South-Reach shorelines.   This MOA authorizes the USACE to extract up to 2,020,000 cubic yards of OCS sand resources to nourish the Mid-Reach and re-nourish the South-Reach and North-Reach segments of the Brevard County shoreline.  The OCS sand resources must be extracted from the CSII Borrow Area (see Attachment 1).  

Title IV (C) is replaced with the following:

C.	This MOA applies only to the extraction, transportation, and placement of OCS sand resources as described above.  The USACE or County must ensure that anyone performing any activity under this MOA is contractually bound to follow the obligations, terms, and conditions of this MOA.  This MOA will terminate or expire (1) upon USACE sending written notice that it has obtained sufficient OCS sand resources to complete the Project, up to 2,020,000 cubic yards, or (2) three years from the date of the original execution of this MOA, whichever occurs first.  Upon request by USACE, the Parties may agree to extend the terms of this MOA as necessary to provide the USACE and its contractor(s) with additional time to complete the Project.  The Parties acknowledge that there may be a need for future OCS sand resources for periodic maintenance, augmentation or construction purposes.  BOEM, USACE, and the County may enter into subsequent agreements, for the use of additional OCS sand resources for the Project, consistent with each Party’s responsibilities under applicable law. 
This Amendment may be executed in counterparts, each of which will be deemed to be an original.  The signatures on this Amendment may be executed on separate pages and all of which together will constitute one and the same agreement.

Title IV (D)(9) is replaced with the following:

9. 	Encounter of Ordnance
The encounter of ordnance is possible on the OCS, and it is the responsibility of the USACE, County, its agents, and/or its contractor(s) to proactively manage this risk and any resulting situation should the need arise.  The USACE, County, and/or its agents must address how the encounter of ordnance will be handled in the Plan that is prepared pursuant to Paragraph 1.  If the USACE, County or its contractors encounter any ordnance while conducting dredging activities at FCBA, it will report the discovery within 24 hours to Dr. Jeff Reidenauer, Chief, BOEM Marine Minerals Division, at (703) 787-1851 and dredgeinfo@boem.gov.
Title IV (D)(12) is replaced with the following:

12.	Other Responsibilities
BOEM does not warrant that the OCS sand resources used in this Project are suitable for the purpose for which they are intended by the USACE or the County.  BOEM’s responsibility under this MOA is limited to the authorization of access to OCS sand resources from the CS II Borrow Area as described herein, and therefore BOEM disclaims any and all responsibility for the physical and financial activities undertaken, damages or liabilities, incidents or injuries, or negligence by the other Parties in pursuit of the Project.  
The USACE and/or the County, its agent(s), and its contractor(s) agree to hold BOEM harmless from, any claims for loss, costs, damages, injuries to persons, or expenses caused by or resulting from any operation under this MOA; to the extent authorized by law, the USACE, County, their agent(s), and contractor(s) agree to indemnify BOEM for any such claim. However, the USACE, County, or their agent(s) and contractor(s) are not responsible to BOEM for any loss, cost, damage, injury, or expense that results from  (1) negligence of BOEM, other than the commission or omission of a discretionary function or duty on the part of a Federal Agency whether or not the discretion involved is abused, or (2) the USACE or County’s compliance with an order or directive imposed under this MOA against which the USACE or County files an administrative appeal before the cause of action for the claim arises and pursues it diligently thereafter.  
The USACE and County or their contractor(s) must notify BOEM of any encounter of hazards on the OCS and any OCS sediment placed on the beach that is unsuitable relative to native sediment characteristics.  The specific location where unsuitable sediment was dredged, or where hazards were encountered, within the CS II Borrow Area must be delineated and provided to BOEM for future planning purposes.   

Attachment 1 is replaced with the attached maps. 

Attachment 2 is replaced with the attached Environmental Compliance Requirements. 
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Attachment 1
CSII Borrow Area and Placement Sites
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Brevard North, Mid, and South-Reach Placement Areas
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Note: Volume estimates calculated by Olsen Associates, Inc.
Canaveral Shoals II Borrow Area Map

Attachment 2
Environmental Compliance Requirements

The following referenced documents contain required environmental compliance responsibilities to be implemented by USACE and/or the County.  Each of these documents and their associated requirements (e.g., Reasonable and Prudent Measures / Terms and Conditions (ESA), Conservation Recommendations (MSA), cultural resource avoidance buffers, (NHPA), permit conditions (CZMA), etc.) are located at these locations:  https://www.saj.usace.army.mil/About/Divisions-Offices/Planning/Environmental-Branch/Environmental-Documents/ and https://www.saj.usace.army.mil/About/Divisions-Offices/Planning/Environmental-Branch/Environmental-Compliance/#Brevard. 

It is the responsibility of USACE and/or the County to ensure compliance with  these as well as any other applicable environmental requirements.  USACE will prepare and provide to BOEM before commencing construction an Environmental Compliance Matrix (ECM), in coordination with the County and BOEM, to document all environmental requirements and identify roles and responsibilities to ensure compliance prior to, during, and after construction.  USACE will ensure that all requirements relevant to the construction contract are integrated into the contract plans and specifications as appropriate.       

NEPA: 
· 2005. Environmental Assessment. Issuance of a Noncompetitive Lease for Canaveral Shoals II Sand and Gravel Borrow Area. Brevard County Beach Erosion Control Project and Memorandum of Agreement with Patrick Air Force Base for Canaveral Shoals II Sand and Gravel Borrow Area. Minerals Management Service. Herndon, VA.
· 2009. Environmental Assessment. Issuance of a Negotiated Agreement for Use of Outer Continental Shelf Sand for Canaveral Shoals in the Brevard County (South Reach) Shore Protection Project. MMS 2009-047. 31 pp + apps.
· 2011.  Final Integrated General Reevaluation Report (GRR) and Supplemental Environmental Impact Statement (SEIS); Brevard County, Florida; Hurricane and Storm Damage Reduction Project Mid Reach Segment.  U.S. Army Corps of Engineers Jacksonville District (August 2010 (Revised April 2011).
· 2013.  Environmental Assessment. Issuance of Outer Continental Shelf Sand from Canaveral Shoals II in the Brevard County Shore Protection Project (SPP) North Reach and South Reach. BOEM 2013-01151. 46 pp + apps.
· 2016.  Final Environmental Assessment.  Proposed Use of Upland Quarries as an Additional Source of Sand Brevard County, Florida Hurricane and Storm Damage Reduction Project Mid-Reach Segment. U.S. Army Corps of Engineers.  August 4, 2016.
· 2017.  Issuance of a Negotiated Agreement for Use of Outer Continental Shelf Sand from Canaveral Shoals II in the Brevard County Shore Protection Project (North Reach and South Reach); Environmental Assessment.  U.S. Department of the Interior Bureau of Ocean Energy Management (September 2017).
· 2019.  Supplemental Environmental Assessment on Proposed Stockpile Area; Brevard County Florida Shore Protection Project Mid-Reach Segment; Brevard County, FL.  U.S. Army Corps of Engineers Jacksonville District and Bureau of Ocean Energy Management (Cooperating Agency).

ESA:
· U.S. Fish and Wildlife Statewide Programmatic Biological Opinion (SPBO) (March 13, 2015) 
· U.S. Fish and Wildlife Service Programmatic Piping Plover Biological Opinion (P3BO) (May 22, 2013)
· U.S. Fish and Wildlife Service Decision Document, Brevard County Mid-Reac ) SPBO and P3BO) (March 7, 2019)
· U.S. Fish and Wildlife Service Decision Document, Brevard County South Reach (SPBO and P3BO) (May 14, 2019)
· South Atlantic Regional Biological Opinion for Dredging and Material Placement in the Southeastern US (March 27, 2020) (2020 SARBO)
· Brevard Mid-Reach Beach Nourishment (SAJ-2005-8688) (Consultation Number F/SER/2005/06003) (September 4, 2008)
EFH:
· National Marine Fisheries Service Habitat Conservation Division letter dated January 12, 2005 (NMFS conservation recommendations associated with North Reach, South Reach, and PAFB project) 
· National Marine Fisheries Service Habitat Conservation Division letter dated January 22, 2010 (NMFS comments on Draft GRR/SEIS)
· National Marine Fisheries Service Habitat Conservation Division letter dated April 20, 2012 (NMFS Conservation Recommendations in response to public notice associated with Permit No. SAJ-2005-8688)
· Email dated March 29, 2019 from Pace Wilber (NMFS) to Wendy Dauberman-Zerby (USACE)

SHPO:
· USACE letter to Tim Parsons, Ph.D., SHPO (dated May 03, 2019)
· SHPO response letter to USACE (DHR Project File No.: 2015-0809-C) (dated May 15, 2019)

JCP:
· Permit No. 0134869-009-JC
· Permit No. 0254479-001-JC
· Permit Modification No. 0254479-005-JN
· Permit No. 0137212-016-JC
· Permit Modification No. 0137212-017-JN 
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